Dane JANE BAMPFYLD, the Widow and Reli# of Sir COPPLESTON BAMPFYLD, 
Baronet, Deceaſed, Appellant. 


'Sir COPPLESTON WARWICK BAMPFYLD, Grandſon and Heir of the ſaid Sir Coppleſton, 
an Infant, by Mary Bampfyld, Widow, his Mother and Guardian, Reſpondent. 


_ The Cale of the Appellant. 


HE Appellant being the Eldeſt Daughter of Sir Courtnay Poole, Baronet, who had only one Son and another Daughter, and an Eſtate of near 3000 ). per 
Annum ; Sir Coppleſton Bampfyld being a Widower, and having a Son by a former Wife, on whom-great part of his Eſtate was Entayled, married the 
Appellant without treating with her Father, or his Knowledge or Conſent ; ſo that no Agreement was made for any Settlement on that Marri- 
age, however the Appellant had by the Gift of an Aunt, and otherwiſe, about 2500 /. 

Sir Coppleſfon Bampſyld, having by a Settlement made upon his firſt Marriage, in February 1659. reſerved a Power to Demiſe and Leaſe his Demeaſne Lands 
of Warleigh ( except ſome Cloſes ) part thereof for the natural Life of any Woman, which he ſhould Marry atter the Death of Margaret his then Wife, or 
otherwiſe, from time to time to charge the ſaid Lands with any Rent charge, not exceeding 400 /. per Annum, for the Livelihood and Maintenance of any ſuch 
Woman by Deed, Dated November 28. 1674, reciting ſuch Power, and as a Proviſion for the Appellant in caſe ſhe ſhow'd {urvive him, Demiſed fo much of 
Warleigh as he had power to Leaſe to Mr. Poole the Appellant's Brother, and others, for the Appellant's Life, in Truſt, and tor the Benefit, and as a Proviſion 
for the Appellant, if ſhe ſhouy ſurvive Sir Coppleſfon 5 and thereby Covenanted for further Afſurance, pro ut Deeds, which Lands were worth at leaſt 400 I. per 
Annum. | | 

That after the Execution of this Deed, Sir Coppleſfoy to promote his only Son by his firſt Wife in Marriage with one Mrs. C/zFord, and for Eight Thou- 
ſand Pound Portion , Articlked to fertle great part of this Eſtate on that Mariage, to the value of Two Thouſand Pound per Anumn, and upwards , 
whereof pair was for a preſent Maintenance of his Son and Wife, and for the Wife's Joynture, with remainder to their Iſſue in Tayl: But by the Arti- 
cles Sir Coppieſfon was to have power during his Life to grant Eſtates in all the Premifſes, whereof he was to be Tenant tor Lite ( except the Manſion: 
houſe and Parton of Poltimere } for any Eſtate not exceeding four Lives, and to enable ſuch Settlement to be made the Appe'lant joynd in a Fine with Sir Cop- 
pleſfon and his Son of all his Devonſhire Eſtate, whereby ſhe deſtroyed the Settlement made on her of IYarleigh, and barred all: Dower, and what was before ſet- 
led on her of #arleigh, was afterwards fertled for part of the Maintenance for Sir Coppleſton's Son, and as part of the Joynture for his Wite: And che Appel- 
lant ſubmitted her ſelf wholly to the will and bounty. of Sir Coppleſfon her Husband, as to what he ſhould atcerwards ad and do by way of Provifion for her, in 
caſe ſhe ſuivived him. Cn 

Afterwards Sir Coppleſton by Deed did ſettle ſome Mannors and Lands not included in the Marriage Settlement made on his Son to and for the ufe of the 
Appellant for Life, ot about half the value the former Lands ſettled on her were worth, and Sir Coppleſton knowing they were not ſufficient for her Maintenance, 
and intending a better Proviſion for her ſuicable to the Quality of his Widow in caſe ſhe ſhou!d ſurvive him, made his Will all of his owa Writing and Drawing, 
and duly pub.ithed and executed the fame, the 24:2 of A4:9uf 1697, whereby he deviſed to the Appeilant in manner following, vs. | 


T rive unto my beloved Wife, Dame Jan2, as an addition to her Maintenance during her Life, my Houſe and Park of Northmoiton, kewiſe my Park ljing one part of it 
ia Pinhoz, and the other part of the Park in Broadciilt, I Ikewiſe give her for ber Life the Field calles the Faithings, ling next Mr. Kirknam's Grounds. T give 
her all my Plate, Clima, and every thing that is within my Honſe and Out- Houſes, *I \mean, all the Goods within the Walls of Voltimore ; I mention no Reoms nur Goods 
im them, but I intend ſhe ſball hawe every thing as if particularly mentioned. 1 likewiſe give her all my Co:ches and Charwuts and Harneſs to them, with a!l my Coache 
horſes, and Six other Horſes of my Stock, that ſhe ſhall chooſe ont of my Stock. I giye her likewiſe all my Books, all the Myny I have m the Houſe of Poltimore, cr 
owing to me, whether Silver or Gold : All theſe things my Will is that my Wife Jane enjoy without fraud or trouble, There are other Legacies given to others by 
the Will, and after thoſe he concludes his Wi.l. I defire my Executor to pay my Brother Amias Baraptyld his Annuity of 80 1. Yearly, and Mrs. Grace Glanvill bers 
of 191. Nearly. T likewiſe appoint, and it is my Will, that this my IWill be performs within Twelve Months after my Deceaſe, by Coppleiton Warwick Bampfyld £7; 
my Grand/on, who 1 make my ſole Executor pro ut Will, In February after the date of which Will, Sir Coppeior dyed. n | 


Thereupon Mary Bampfhid, Sir Coppleſten's Mother, took Adminiſtration with. the Will annexed of Sir Copp/zor, during the Reſpondent's minority, and 
claimed the whole Perſonal Eſtate 3 and by reaſon of the Debts of Sir Coppleſffow, and Ponds given to pay thoſe Annuities and Funeral Expences, the Ap- 
pellant withour undertaking to diſcharge , them could not have her Legacies, and--tHereupon ſubmitted and agreed to take che Executorſhip on her, and 
paid thule Annuities and Debrs, Puneral Expence and Lagacies to the value of: 1500 /. and upwards, and nearly the value of the whole perſonal Eſtate, 
and was deny* the Poſſeflion of the Lands deviſed to her: For that by the Marriage Settlement, made on the Sons Marriage, the power reſerved to 
Sir Copplefon to grant Eiftates, was limited to be by his Deed or Deeds, and a Will 1s not a Deed, and fo no Eftate could in ſtrineſs of Law pat; 
by the Will to the Appellant, and ſo the Reſpondent entred, and ever fince Sir Coppieſton's Death, hath had the Rents an Protits of the Lands de- 
vifed to ths Avpeilant, whereupon | | 


The Appellant exhibited her Bill in Chancery to he: relieved, and to have the Poſſeſlion of thoſe Lands decreed her according to the expreſs Will of 


—. Sir Copp!eſion. Lut upon hearing the Cauſe the Nipth of Fly laſt was denic{ Relief thereinFand her Bil difmilt, trom which Diſmiſfion ſhe now Ap- 


(C frechor 00g 


cals to your Loidlhips. » | 0 

1. For that Sir Coppleſteon had an undeubted Power to have granted the Lands fo deviled to the Appellant, had he done it by Deed as he hat: 
done ic by Will : And whereas 'tis only deviſed for the Appellant's Life, he could have granted four Lives by Deed; And though the Settlemene re- 
duced his Power of granting Eſtates to be by Deed, yet the Precedent Articles thereto expreſt his power to be generally to have a power to grant 
without ſaying by Deed or Will, but was to have power to grant at his will and plealwe. 


24ly. The Deviſe to the Appellant is not altogether voluntary, but is in the nature of a Recompence and Compenſation, for her quitting and part- 
ing with a better and more valuable Eſtate, well ſettled on her, and to advance the Reſpondent's Father in Marriage, and gain the Sertlemenr, 
whereof the now Reſpondent hath the Benefic and the Limitation to. him by the Settlement, is ſubje& to and charged with the power to grant E- 
ſtates not' exceeding four Lives, ſo that he is but in the nature of a Purchaſer of the Reverſion after ſuch Eſtates, and cannot therefore be wronged 
by the Appellant's Enjoyment of the Premiſles deviſed to her, they being aRually in the Power of his Grandiather, Sir Copplefon, to have granted four Lives therein, 
and the will and intent of granting them to the Appellant for Life, is fully manifeſted, both by the Will it ſelf and the Teſtators own Declaration, bur a For- 
night before his Death, when he cauſed ſeveral Perſons to be called ro him, and thus expreſſed himſelf to them : Gentlemen, I have made @ Will, but whether it 
be according to Law 1 know nt, as I ama Gentlemen and no Lawyer, it may not be according to Law. I defire you Three to ſee my Will performed, according to the true 
intent and meaning thereof ; and that my Wife, meaning the Appellant, may have no trouble in it, but that ſhe may quietly enjoy what I have given her by my Will, and 
deſired them to take notice what he ſaid to them, which was fully proved in Chancery. | 


34ly. When Powers have not been literally or {tritly purſued, and Perſons have miſtaken and failed in the Execution of them, yet where it hath 
been in the Caſe of Creditors, or Proviſion for Children, and where partly voluntary, Your Lordſhips upon the Circumſtances of fuch Caſes, and to 
ſupport the good will an1 intent of Perſons fo failing in the Execution of their Power have often relieved, as hath the Court of Chancery, and the 


Common Law in ſome ſort hath countenanced the fame, whereof ſome Cafes and Preſidents will be humbly offered ro your Lordfhips. 


4tbly. In caſe the Appellant be not herein relieved by your Lordſhips, Sir Coppleſton's Will will be rendered ineffeRual in all reſpe&s, his Perſonal E- 
ſtate being ſwallowed up by the Payment of Debts, Annuities, and Funeral Expences, which by his Will was intended to be exempr, and given treely 
to the Appellant: And this Caſe being a Proviſion for a Wife, and for her Maintenance and Support, 'tis humbly ſubmitted ro your Lordſhips if it 
merit not the like Conſideration and Relief, as for a Child, being ſuch great and meritorious Ground for it as having quitted a better Eſtate for it, ſo 
that the Appellant moſt humbly hopes your Lordſhips will find juſt Cauſe to reyerſe and ſet aſide the faid Diſmiflion, and to relieve the Appellant 


ſo far as ſhe may have the Poſleflion of the Premiſſes deviſed to her, and Enjoy the ſame during her Life, and have the Rents and Profits thereof ſince 
her Husband's Death. | | K: By | 
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